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DECISIQN;

The PaIlel finds that AgreeuJeDt language proposed by AT&.T at Article XI should be adopted

and thar Ameritech·s proposed language at § 10_7 should be rejected.

.
REASONS FOR DECISION:

AT8c.T bas requested reasonable advance notice ofchanges in Operations Support system

functions.. Ameritec:h has proposed that a 9O-day notice is reasonable in all cases. ACCOTding tofthc

FCC August 8. 1996 Second Report and Ordeda CC Docket No. 96-9~ appropriate timefra:meS for

network change disclosure may vary depending upoa the issue involved. Therefore. the Panel finds

ATBe.Ts proposed Agreement language tDore closely recognizes this variation.

ISSUE 13

Whether Ameritech wiD. provide one or separate electronic intem.ces for Pre-ordCriDg.

OTderin~ and ~ovisioning fimetious?

DECISION:

The Panel finds that separate intcr&ces are Cea.sonable aDd therefore finds that the contract

language proposed by Ameritech at § 10.13.2 orthe Ageement should be adopted.

REASONS FOR D£CISWlY..;

Ameritech proposes that two elec:troDic interfaces be used for the transfimiDg and~

ofdata Qecessaty to perfurm the above functions. Ameritech curreatIy trhun:s one type ofmiemce

for some elements and services (e.g. loops. ports and interoffice ttaIlsmission)and. a~t type

for others (e.g. local switching and resale). AT&.T prefers thar ODe interfilce be used but offers no

rationale for its preference.. Ameritech's proposal should be adopted since two int:er&ces are
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ISSUE 14

What teclmic.al standards will apply to Ameritech's elec:trODic inte:r&ces for Pre-orde:ring.

Ordering and Provisioning?

Q.ECISION:

The Panel finds that the contract language regarding interfAce documents proposed by

Ameritech should be adopted. In addition, AT&.Ts proposed contract language at § lO.13.2(ii)

should be adopted with the exception. ofthc sentence "Fmthermore, Ameritech will migrate to a more
real time interface using Electronic Comrmmications-Lite (EC-Lite) technology. for pre-.9Idering,

ordering and provisiouiDg. n

REASONS fOR DECISION:
,

The Panel finds the language adopted is consistent with, 527 ofthe FCC Order which states

that each incumbent LEe will provide access to suppon systems through a nationally standardized

gateway. The Panel is ofthe opinion that AT&Ts rejected lmguage is unnecessary in light ofthe

contract language adopted which allows for the implementation ofaD industry standard interfilce to

be developed by the Ordering and BiDing Fonun.

·ISSllE 15

Whether the impJemeatarion plan under this Agreement should establish a process fOI" disaster

recovery? =

DECISION:

I

A disaster recovery plan should"be included in the Implementation Plan resulting from this
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Agreement this mS:1srerplan should address watters set forth in AT&.rs Schedule 10.13.2-1 ofthe

REASONS FOR DECISIQN;
. i

AIneritech opposes AT&.Ts proposal for the Implementation Plan [0 develop a process for

disaster recovery on the basis that Ameritech7 S existing recovery plan is propriewy and is consistent

with. applicable law. The Panel. however, finds it is reasonable that the Implcmeutation Plm should

establish a process for disaster recovety which would address the matters set futth at AT&Ts

Schedule 10.13.2-1. Ameritecll's claim that its exisI:iDg disaster recovery plan is proprietary does not

justify failing to include a disasterrecove.typbn in the Implementation Plan ofthis Agreement. Since

Ameritech claims that its existiug disaster reeovety plan is proprietary there C3l1 be noopeu.

comparison to AT&rs recommendation fOr development of a disaster recovety plan. DiSaster

i
recovery is important to an recipients ofteleco1lllI1UIlications service and therefure not a SIlbject Which

should be shrouded. by secrecy.

ISSm: l'

Whether AT&T wiD.hlWe the ability~ an electronic inter&ce to identifY a local service

provider or long distaDce provider when needed as proposed in Schedule 10.13.2-21

DECISIO~:

The Panel finds that the language proposed by AT&T in Schedule 10.13.2(a) ·of the

Agreetnel1t should be adopted.

RE6S0NS FOR DECISJ«m:

The language proposed by AT&T appears to be reasonable and the Panel finds DO reasOn why
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Astteritceh should deny such a request.

ISSUE 17

. What conaact language should be adopted with regard to the provisioning ofMigratiOn-As-Is

onlet's?

DECISION:

ThcPmdfindstbattheJangnageproposedbyAT&.TinSchedule 10.13.2-3 oftheAgreemerit

should be adopted.

REASONS FOR DECISION:

Migratioo-As-Is orders should be processed without having to specify each feature arid

semce being subscn"bcd to by the customer at the time ofthe request. An AT&T representa~e

should b~ allowed. to submit a Migration-~Is order with only the customer's name and telephone

number_ Ifthe specific local service package has to be obtained from the customer, lack ofaCClll'ate
• I

infonnatioD results.. It has become clear in the long distance marketplace that a market's

competitivcuess is directly proportional to the ease by which its pnrchasers can change between

suppliers (Starkey Testimony, p. 34). The PanelaJso sees no reason to deny a Migration-As-Is order

ifat the time oft:ranster a CUStomer decides to request a change in features andior services. Den~g

a sU;nple change in features md/or services at the time ofttan..sfer appears to be unreasonable and

therefore the Panel adopts coutract laDguage proposed by AT&T.

ISSUE 18

What technical standards should apply to the electronic interlaces for Maintenance and

D_ .?£'W.,aIr.
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UECrsION:

The Panel finds that the Agreement laDguage proposed by AT&T at § 10.13.3 YIith- the

exception ofthe tecJmicalleference "TL228-95" should be adopted.

REASONS fOB DECISION:

The tedmical reference proposed by AT&T requires that the interlace c:omply with AT&T's
I

Fault Mauagement EBI document but provides no detail or reason for the teclmical reference..

Lacking any specificjustificatioo for its inclusion. the Panel rejects the additional technical reference
,

proposed by AT&T but adopts inclusion of the language referring to a future industry staSlClard

interface.

ISSUE 19

ShouldAmeritech, atAT&.Ts request. be required to recourse charges 011900 and 976 caDs

to Information Service providers?

DECISION:

The Panel finds that the Agreement language proposed by Axneritech at § 10.16.2 should be

adOpted..

REASWlS fOR D£CISIQ~;

The Panel ~ejects the oontraCt lau.guage proposed by AT&T as incousistent with Cxistiug

fi:deral pay-per-can mIes (47 U.S.C. Article 228(f). Essentially, AT&T is requestilIg that A1Derit~

serve as its agaJt to recourse back to the infonnation provider. Ifa customer dispute~AT&T

as the local exchange proWier, ~ouldbe responsible_ for contacting the iDfuImarloa provider and

getting the proper nac:ourse. The billing entity is-responsibl~ for any customer adjustmeDt. AT&.Ts
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REASONS FOR DECISION;

recoW'$e is with th~ information service provider not Ameritech.

. rSSUE20_

~Ameritech"s ce:ntnl office power supply to AT&T should be provided in the nwmcr-

requested by AT&T?

DECISION:

The Panel fiDds that the power supply to AT&T should be provided in the manner proposed

by AT&T. The Agreemeut language proposed by AT&T in Schedule 12.16 therefore should be

adopted.

,
r

AT&T is requesting that its Banery Distribution Fuse Bay (BDFB) be loCated within its-

collocated space.. Ameritech, on the other han~ is offering to locate the BDFB in its space and then

suppIyin.~apowe~ feed to AT&T 011 an as-nceded basis. It is the Pmel'sviewthat AT&T should

have the flexibility ofusing its own BDFB ifsuch aD ammgeuu:nt is determined by AT&T to be more

efficient for its DetwOrk.. AT&.T is simply reqW"StiDg that it have the ability to regulate how it supplies

power to its equipment. AT&T states it will pay for all the power it uses no matter where the fuse

·1

bay is located. In addition., it will eliminate the need for on-going additional pOwez" feeds from

Ameritech thus saving AT&T ordering and provisioning costs..

ISSUE 21

Whether Amc:ritech should offer Route Indexing as m interim. number portability oPtion?

DECISION:

The Panel finds that Ameritech should Dot be required. to provide Route Indexing as an interim
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number portability option. Based. on the Panels decision,. the Agreement language proposed; by

Ameritech on this issue in §§ 13.2, 13.3.2, 13.3.3~ 13.3.4~ A13.4. 13.5 and 13.9 should be adopted.

REASONS FOB DECISION:.

Route Indexing is at best, a mediu:m-terUl number portability solution for which fiuiher

developuxm is unwammted given the indusay-wide emphasis on developing long...term solutions in

the near future. The focus now should be on developing long-term solutions. Therefore. Amerltech

should not be required to divert its resources for another interim solution that will soon be obsolete.

f
Ameritech proposes interim nwnber portability be provided via Remote CaD. Forwardiug (IlCF).

Direct Inward Owing (DID) and NXX Migration. Amerltech also states that other methods of

providing interim number ponability, to the extent technically feasible. may be provided purswmt to

the BFR process.

The FCe has stated that thein~cost associated with medium-te:rmnumber portability

solutions are LIIlwammted given the immineut implementation ofa 10ng-terlJ1 solution (JlDlc 27,' 1996

Order in ec Docket No. 95-116,1 (16). The Panel finds that the outstanding interim nUmber

portability issues aIe rendered irrelevaDt by AT&Ts proposed second quarter. 1998 interconnCcrlon

with Ameritech. According to the Fees ordered schedule. long-tenn number portability wm' begin

to be offered in Michigan no later than the first quarter. 1998. Therefore, the intercoonection

activation date will not occur until after long-term number portability wiD. be available to AT&T.

The Pmel is ofthe opinion that Ameritech should not have~ incur the cost for the short time

Route Indexing would be used. The FCe recogni2ed. that the capabifily to provide llCF aDd.DID
I

interim numbet-portability arrangements already exists inmost oftoday's netWorks and no additional
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upgrades are necessary.

ISSUE 22

Whether AT&T Customer ListiDgs should be included in Ameritech'sYellow Pag~s
~

Direc:tories as well as its White PageS Directories? Whether information regarding the mIlmer in

which customers may COl1tact AT&T for telephone service should be included in Ameritecb's

directories? Whether Ameritech should distribute directories to AT&T customers at no addition'al

charge?

llECISION.;

AT&T Customer I...isliDgs should be inchuied in AJ:oerilech'syenow Pages Directories as wen

as its White Pages Directories. Information regarding the manner in which customers may cont~et

AT&T for telephone service should be included in Ameritech's directories. AT&T's proposed

Agreement language at § 15.1.7 should be adopted. AT&Ts proposed Agreement language: at

§ 15.2.5 should be adopted for AT&T resale customers oaly-

REASONS FOR DECISION:

In its August 8, 1996 Second Report and Order in CC Docket No. 96---98 the FCCa~
,

among other matters. noadiscri:miDatory access to directory lisrings as required in § 251(bX3) ofthe

Act. The Panefs conclusion that primaryyellow pages listings are required by the Act is in complete

CODCWTence with the FCes Order au this subject.. In its Order, the FCC concluded that at a

minimum directory listings must include "the listed names of subscn"bers of a carrier and such
,

subscribers' telephone numbers, addresses. or primary advenisiDg classifications" (Footnote #315 at

, 134).
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The necessity for including infOnnati011 in Ameritecb directories regarding the 111lDDer:by
I

which customers may contact AT&T is supported by State law and roles. Sec. 309(1) ofthe M!A

[MeL 484.2309(1)J requires pl'O'liders ofbasic local exchange service to provide directories to each

of its customers. In additio~ Rule 52 oftbe COmmiSsiOIl'S billing standards effective July 1996

requires that information be included in directories specifYing how a CUSlomer may contact its

provider about telephone service (R 484_3'3). The Panel finds that, such information. mu.si be

included in directories in order to comply with these requiJements.
,

Regarding the distribution ofdirectories. the Panel agrees with AT&T with respect to its

I
resale customers. [t was on this basis that AT&.1'"5 original testimony was presented OIl this issue

j
(Direct Testimony of Sarah DeYoung. pp. 47-49) md it is on a resale basis with which the Panel

agrees that directories must be distributed. Ameritech should not chauge AT&T for its provision of

directori~s to AT&T's resale CUStomers just as Ameritech does not separately charge its~

customers for this distribution. No administrative or other charges should· be added for the
,

distnoutton process" extra copies. recycling, or other processes that relate to the distributiOn of

directories. These activities are included in the retail local exchange rate andhen~ the rate p~d by

AT&.T will compensate Axneritech appropriately fur these activities. However. the Panel finds that

AT&T's proposed contract lauguage at §IS.2.S should be amended to specifY"that this ob5gmon
,

exists in regard to AT&tTs resale customers only and not to those custOlDers it wiIlllltjmat~serve

through &ciIities-based ahematives.

ISSUE 23

• I .

~er Ameritech or Ameritech's publisher should be responmble for direct communiCations
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with AT&.T in COIIIlecDoa Wim the provisioning ofdirectory listings and directories for AT-.T retail

customers?

DECISION:

Ameritecb, not its publishe:r~ should dilectly communjeate with AT&T in connection with the
,

proWiioniDg ofdirectory IistiDgs and directories for AT&T retail CUStomers. This provisioning shalt

be as set forth in AT&T's proposed Agreemezrt Article XV.

REASONS FOR DECISION:
I

Since a subsidiaty ofAmeritech pttblishes the direct0tYt AT&T should be entitled to look to

Ameritech and not to Ameritecht s publisher as the appropriate patty for perfo~ce. Seeti~n

251(bX3) of the Act requires Ame:ritech to permit nondiscriminatory access to directory IistiDgs-
,

Since the directory is published by an A1Deritech subsidiary, this toaY best be accolDPlished throup

AT&T's proposed language for § 15.2.5 oftheAg:reement.

IssUE 24
I

Does Ameritech~s duty to permit access to rights-otway include the duty to permit ac~

to real property owned or leased by Ameritech?

DECISION:
,

Rights-of=.way in this agreement should iDcIude property owned, leased, or otherwise
. ,

controlled by Ameritech. uRight-of=.waY' should not be interpreted in this Agreement to be limited

to real estate owned by third parties..

REASONS FOR DECJSIQN: .

~t to § 224(t)(t) ofthe Act, ILEC~ such as Ameritech. must grant AT&T aud other

~age SO
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teIecommtnDcation carriers nondiscriminatorya~ to all poles, duets, conduits aDd rights-of-Way

owned or controlled by them. As stated at § 1123 ofthe FCC Order:

.... . . Tbisdirective seeks to ensure that no party can. use its coutrol of the
enumerated faeilities and property to imp~ inadvertently or otherwise, the
installation and maintenance oftelecomnmnicuions ad cable equipment by those
seekiDg to compete in those fields. Section 224(t)(1) appears to mandate access every
time a te!ecol1'lXDl11ricatjons carrier or cable operator seeks access to the utility facilities
or property idemitied in that~with a limited exception allowing electric utilities
to daly access "where there is iasnflicient capacity and fur reasons ofsafety~ reliability
and generally applicable engineering purposes. ....

I

. The term ''right-of-waY" under the Act should not be interpreted to be limited to property

owned by a third party as opposed to property owned by a utility itself In Michigan "right-of..w.y"

has been interpreted to mean more than just property owned by a third pany_ Th~ in Westman v

JSisIl. 183 Micb App 484 (1990) the court stated. as fonows at page 493:

"A raiImad may acquire in a Strip ofreal property for use as a right-ot=-way, as in any
real property, a fee sBnple absolut~ a determinable fee, an easement, a lease. or a
license. as may any other cotporate entity or individual The character ofthe interest
acquired is determined by the lanJ:U3ge ofthe conveyance.'"

Thus. the fact that a strip of !aDd used for a conduit run or other distribution filcilitics is

owned by an n.EC in "fee siutple absolute'" does not mean it is not used as a "right-of:~ under

Michigan law and therefore is Dot available for use by 3. new entrant un4er § 224(t) ofthe Ae::t.

Furthennore, the Panel does Dot believe Congress intended the access to lmd on which network

distribution facilities are located is to be dependent on whether the ~riginal right to use the property

to constmet and maintain filcilil:ies was acquired by lease, easement orIi~ ill. fee simple or by way

ofsome other legal mterest.

IfAmeritech's contIaC:t propoSal were adopted, Anteritech could exclude AT&T from laying
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cable in tralches adjacent to Ameritech's own cable due to the fact thaI .Amc1tec:h was the~er

ill fee ofthe underlying pmperty_ We note in particular that Ameritech's current Michigan tariffon
pole madameDt and conchrlt occupancy permits a third patty to place cables or wires '"'in the

company's couduit or tt.enchiJ'Sfem where reasonably available.ft Tariff MPSC No. 20, Part 2•.
I

Section 6, General Regulations, A 1 (emphasis added). Thus, Anteritech's own taritf does Dot

distinguish betWeen tmlch systexns located in easements and trench systems located on property

owned by Ameritech.

Multiple public nftljtjes may share a single corridor or strip ofland as a right-o?way for therr
~

respective facilities. The specific legal interest any one ofthem may have in the underlying real estate

is itreIC\-aDt in addressing access UDder § 224(f) ofthe Act. Iftbe real estate is owned or coDtron~d

by an D..EC and is usecL p~ed to be used., or suitable for use for the ILEe's distribution facilities.

then the property is a "'right-Dr-waY' aDd AT&T must be given access to it UDder § 224(f). The

purpose of§ 224(f)( 1) is to ensure that no party can use its control ofthe enumerated facilities~

propenyto impede, inadveneutly, or otherNise. in..ctallation and maintenauce oftelecommUDication

and cable equipment by those seeking to compete in these fieIds-

ISSUE 25

Should Amc:ritech be curirled to deny access to a pole, duct, conduit or right-oF-way (referred

to jointly as SblletUre) on the basis oflack ofcapacity where Ameritech has not taken an reasonable

steps, including modification to its Structure to expand its capacity?

DECISION:

AT&rs Agreement language at § 16.1.2 should be included to indicate that before Ameritech
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may deny access due to insufficient capacity~ it must first show that it caDIlot create the necessary

space by U10difYing itS Structure or by taking other reasonable steps.

REASONS rnR DECISION:

The FCC Order at , 1161 states as follows:

"When a utility cannot accommodate a request for access because the filciHty in
question has no available space, it often must modify the &cility to increase its
capacity.,.

simiJatly., § 1162 ofthe fCC Order states as follows:

"A utility is able to take the Steps necessary to expand capacity ifits oWn needs
require such expansion. The principle ofDondiscrimiDatioD established by Section
224(f)( 1) requires that it do likewise for telecomm1mieation carriers and cable
operators. ... The lack ofcapacity on a particular facility does not necessarily mean
there is no capacity in the wtderlying right-or-way that the utility controls. .For these
reasons, we agree with cornmeuters who argue that a lack ofcapacity on a particular
fill:i1ity does nOt automatically entitle a utility to deny a request for access. Since the .
modification costs will be borne only by the parties directly benefining from the
modification., neither the utility nor its ratepayers will be han:ned. ..."

,
The FCC Order therefore clearly indicates that prioe to denying access to Structures

reasonable effOtts should be taken to modifYthese Structures.. Furthermore, ifCongress had int~ded

to not require LEes to modifY Stmetures,. it could clearly have so stated. [t did not do so.

(ssm 26

Does Ameritech's duty to permit AT&T access to StrUcture it owns or controls include the

duty to provide access to Stmcture owned or controlled by Ameritech and located on a public
- ,

rigbt-o~way?

DECISION:

Ameritech.'s duty to permit access to Structure it owns or·coDttols inclUdes the duty to
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. prowte such accesswhere the Sttucture is located on a public right.-of:wayand Where Ameritech haS

c:onttol ofthe Structure to the C'C1ent ueeec.c:ary to permit the requested access without violating the

terms ofits existing auth~rizariOD to use the public right-o~way. This duty is set fonh at'§ 16.1.1
I

ofAT&.TsproposedAgreemmt. At § 162 ofitsproposedAgreement, AT&T has agreed to secure

any legally required permission and indemnjfy~ against loss resulting from any acmallack .
,

of lawful authority. The Panel, thc:refo~ finds that AT&rs proposed lmguage for § 16.1.1 ad

§ 16.2 should be included in the Intercozmection Agreement.

.R.EASONS FOR DECISION:

The FCC Orderpnwides at W1178 and 1179 that aD n.EC's access obligations applywh~

as a matter ofstate law, the ll..EC CODtroIs the right-of:.way. private or public. to the extent necessary

to permit such access. Section 251 ofthe MTA (MCL 484.2251) provides that ifnot contrary to

public health, safety and weI&re, local units ofgovemmeur shaR permit access to public rights-of:.way

to providers oftelecotml1lmication services. Where Am.eritech's right to use ofa public right-of..way

is sufficient to allow it to lawfully provide access to AT&.T. it is required to provide such acc~

Ameritech is not required to provide such access where it has established that it has no authority to

do so. AT&Ts agreement to indemnitY Ameritech against losses resulting from 8llY aetuallack of

lawful authority provides reasouable protection for Ar.ueritech.

ISSUE 27

What types ofequipment may be attached to Anieritech's Stroetu:re?

DECISION:

Ameritech should provide to AT&T~ to the extent it may lawfully do so, access to its. . -
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I

StlUetures owned or controUed by it for the placement of~T&Ts ·'telecommuuications equipme:ut

and related &cilities.~

- -

be attached to Ame:ritech~sSauetureS consists ofAT&.Ts "wires, cables and related facilities.n On

the other hand, AT&T's proposed § 16.1.1 provides fot' the auacl:ament of AT&T's

"'telecommunications equipment and related facilitiest't to Ameritech's SttuCtureS.

Paragraph 1186 ofthe FCC Order states as follows:

""I 186. The statute does Dot describe the specific type oftelecommunications or cable
equipment that may be attached when access to utility &cilities is mandated. We do
not believe that esrablisbiog an exhaustive list ofsuch equipment is advisable or even
possible. We presume that the~wcigh~ and other characteristics ofattaching
equipment have an impact on the utility's assesstneIlt ofthe :&ctotS determined by the
stamte to be pettinent-capacity, safery~ reliability and engineeriDg principles. The
question ofaccess should be decided based on those factors. .. .

The Panel finds that AT&.r s proposed § t 6.1.1 ofthe Agreement is in accord with ; 1186

as to what attachments AT&T can make to AD1eritech~sStructUres. The Panel agrees that the

equipment that may be attached to Ameritech's Structure does not need to be specifically indicated...

Instea~ consideration should be given to capacity. safety, reliability and eugineering principles in

determining what attachmeots AT&.T may make to Ameritech's StrUcture.

I$UE28

IfAmeritech denies a request ofAT&T for access to Ameritech's StIueture must A1Derltech

. provide written reason for such deJJial not Iarer than 45. days from such request?-
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DECISION:

Ameritecb must provide written reasons for deuial for access to its Sttueture not Ia~ thaD. .. ,

.45 days frc:!m such a request. Therefore, the Pmd finds that AT&T's ~osed § 16.1.2 oftJ1e

Agreement should be adopted.

REASONS FOR DECISION:
i .

Ameritec:h's § 16.1.2 ofthe contract indicateS that Ameritech will provide reasons for dcm8J.·

ofaccess to its structure within 45 days ifit has actual or collStlUetive knowledge ofthe reasons for

such denial or in the alternative it will promptly provide reasonS for its denial ifsuch reasoDS are not

known untll after the expiration ofthe 4S-day period.

Ameritech's § 16.1.2 proposed language would lei: Ameritecb delay giving reason for denying

access to its Saueture until it could come up with a reason for such denial. This clearly would not

be in accord with the intent ofthe Act or the roles issued in the FCC's Order. Specifically, 47 C.F.R.

§ 1.1403(b) states as fonows::

...... Ifaccess is not granted within 45 days ofthe request for access, the utility must
confirm the denial in writing by the 45th day. The utility's denialofaccess shall be
specific, sbaII include all relevant evidence aud infonnation supporting its deirial, and
shall explain how such evidence and information relate to a deuial of access for
reasons oflack ofcapacity, safety. reliability or engineering srandards...

On the other hand, AT&T's proposed language for the last senteDce in § 16.1.2 of the

contract is clearly in accord with the Act and is specifically in accord with 47 C.F.R. § L 1403(b).

ISSUE 29.

1£Ameritecb and AT&T are unable to agree on ateaSODable cost or timeframe for completion

ofaccess related work, should AT&:.T or its contractors be permitted to conduct field survey work
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and make ready work: so as to permit AT&T to establish its own intervals for establishing access?

DECISION:

IfAmeritech and AT&T are unable to agree on a reasouable cost or timeftame for compl~on
- ,

ofaccess work, AT&T or its coutl'aetors should not be permitted to conduct field work and make
,

ready work to establish. its own intervals for establishing access..

REASONS FOR DECISION:

AT&T's proposed § 16.3 ofthe AgreemeDt concerning access and modifications should Dot

be adopted since this would likely only add to, rather than solve disputes. Furthermore, AT&T's

proposal is not required by the Act or the FCC Order.

ISSUE 30
. I

What language should be adopted concerning AT&Ts installation and mainte2:lance

responsibility for work performed on StructUres by AT&T's workmen or contractors?

DECISION:

AT&.Ts proposed language for § 16.4 ofthe Agreement should be adopted.

REASONS FOR DECISION:
I

AT&1"5 proposed § 16.4 caDs for the work to be performed by properly ttained comPetalt

wor1oneo skilled in the ttade. Ameritech's proposed § 16.4 requires that the work be performed by

workmeu wizh qualfficatioa and training at least equiYaJent to that ofthe workers aDd contractors of

AJneritech. Ameritech"s proposecl1augllage leaves the impression that Ameritedl,.s requirementS are

the only possible proper requirements for workmen performing work on AmCrlted1's St:metures.
- I

Howev~, Amerirech's proposed ~aua.gefor § 16.4 is not required by the Act or the FCC Order mel
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could unnecessarily increase the costs involved in worlcing on Stroctures.

ISSUE 31

Whether Ameritech should be pennitted to limit the 1llIIOber aDd scope ofAT&Ts acceSs

requests beiog pmcessed at my time?

DECISION:
I

Ameritech~s proposed § 16.7 ofthe Agreement to limit the number and scope of acceSs

requests from AT&T being processed at any time should not be adopted.

REASONS FOB DECISION:

Ameritech~sproposal is not only not required by the Act or the FCC Order~but is coutza:Iy

to the intent ofEbe Act and the FCC Order since it could resuh iD unnecessary delay in carrying out

the interconnection required by the Act.

JSSUE32

IfAmeritech moves, replaces Of" changes the locatio~ alignment or grade of its conduit or
[

poles to which AT&T has attached equipment and/or facilities will AT&T have to bear the expense

ofrelocating its equipment aneYor filciliries?

DECISION:

IfAmeritech is required by a government =tity. coutt or commission to replace or cbmge
. ,

the IDeation.. alignment or grade ofiEs conduits orpoles, both Amerirech aDd AT&T should bear tlleiT

own expenses ofrelocating their owo. equipment aDd facilities provided that such alteration is not

soleJy due to Ameritech'snegligence in originally installing this Structure. !fthe altention is du~ to

Ameritech's negligence, Ameritech should be responsible for AT&T's expenses in relocating·its
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equipment and facilities. TheefO~ the Panel finds that AT&rs proposed § 16.12 ofthe Agreement

should be adopted.

REASONS FOR DECISION:

.Ameritech's proposed § 16.12 conceming Cost ofCenam Moctifications ofthe Agreea1ent

provides that ifAmeritech is requested by a government entity, third person, court or caromj_Oll or

pmperty owner to replace 0..- change the location, alignment or grade ofits conduits or poles, both

Ameritecb and AT&T will bear irs own expenses of relocating its own equipment and ta~es.

AT&T, on the other hand, provides in its § 16.12 that ifAmeritech is required by a govem.ment

entity, court or commission. and then moves, replaces or changes the location, alignment or gnde

ofits conduit or poles then each patty shan bear its own expenses-ofrelocatio.g its own equipmem

and facilities provided that such alteration was not due to Ameritech's negligence in originally

insratling the structure.

The FCC Order provides as fonows:

"'1211. With respect to the allocation ofmoditieation costs, we conclude~ to the
extent the cost ofa modification is incuned for the specific benefit ofany partiadar
party, the benefiting partywill be obligated to LC\SIUI1C the cost ofthe modification, or
to bear its proportionate mare ofcost with all other anaching enriries panicipating in
the modification. Ifa users modification affects the attachments ofothers who do
not initiate 0..- request the modification,. . . the modification cost will be covered by
me~~gor~usmgp~ft

"1212. As a general approach, requiting that modification costs be paid ouly by
entities ror whose benefit the modification is made simplifies the IXlOdificarlOn process.
For these purposes, however.. if an entity uses a proposed. modification as ID

OPPOrtUllity to adjust its preexisting attachment) the 'piggybacking' entity should
share in the ovmill cost ofthe modification to reflect its contribution to the resulting
structural change.-n

"'1713. We recognize that Iimir.1ng cost burdens to entities that initiate a modfficati~
. -
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or piggyback on anotherS 111Odification, may confer incidc:ntal benefits on oth~

partieswith preexisriDg attachmeuts on the newly modified facility. Nevertheless, if
a mocftfication would Dot have occmred absemthe action ofthe iDitiating party. the
cost should Dot be bome by those that did not take advantage ofthe opportunity by
modiiYiug their: oWn £lciIit:ies. Indeed, the Conference Report accompanying the
passage of the 1996 Act·imposes COSE sharing obligations on an entity~t takes
advantage ofsuch opportDDity to modi1Y irs own attac:hmmts." This suggests that an
attaching party,. incidentally benefitting from a modification, but not ioitiating or
affi,wativelyparticipating in one, should not be responsible for the resnJring costs. .."

AT&T's proposed § 16.12 ofthe AgreeaJeot is thus in accord with the FCC's Order. and the
Conference Report accompanying passage ofthe Act. On the other band, Ameritecb's proposed

§ 16.12 is not in accord with the Act nor the Confereuce Report. Therefore, AT&T should Bot be
required to share in the cost ofmoditYiDg Ameritech's Structures unless AT&T receives a direct

benefit from this modification. Funhermore. AT&T should not be obligated to pay for any

modifications which were caused by Ameritech's negligence.

ISSUE .}3

. ,

. Whether Amerited1"s or AT&.Tsproposed § 16.16 ofthe Agreemcut concerning .mpectionS

ofAT&.rs attachments to Ameritech'5 Stnlctutes should be adopted?

DECISIQN:

The Panel finds that AT&T's proposed § 16.16 concerning ~ectioJis of AT&rs

attachments to Ameritech's Structures should be adopted.

REASONS fOR DECISION:

The cost of inspections of AT&T's work by Alnerltech should not be done at AT&rs

expense since these inspections are fo~ Ameritech;s benefit Also. the costs AT&T would have to
. ,

pay for Ameritech mspections would be entirely governed by the extent of the inspections that
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Amerirech c:hooses to conduct. In addition, inspections by .A;meritech to see ifAT&.T has pctformed

its work in accox:dance with~ permits is uimecessary since it is AT&Ts respousibiIity to obtain

thesepermits. Furthermore. AT&T has agr-eed to indemnifY Ameritech against my problem related

to these permits.

fSStIE34

Whether iDtercODDection ofAT&T ducts and coudWts with Ameritech's manholes~ be

I

denied where tIlOdification ofAmeritech's Snucrures to accommodate AT&T's -request tor access

is possible?

DECISION:

Ameritech's proposed language for § 16.20. I concerning interconnection ofAT&T's duets

or conduits with Amcritech manholes should be rejected.

REASONS FOR DECISION:
~

Ameritech's proposal preventing intercounectiou of Ameritech's StructUres to AT&T's

manholes where "modification ofAmeritech~sStroetures to accommodate AT&T's request for aCcess

. I

is possible" is not in acconl with the access obligations of§ 224(f)(2) ofthe Act wf1icb. &Bows denial

ofaccess only where there is insufficient capacity or for safety, reliability and generaD.y applicable

engineering purposes.

fSSUE35

Whether AT&Ts proposed additional language for § 16.24 of the coutraet COIl~g

abandonments, sales or disposition ofAmeritech's StI'UCtUJ'eS is appropriate?

I
I

I-
I
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DECISION:

The first sentence ofAT&.rs proposed addition to Agreemeut § 16.24 should be adopted and

the second seuteDce ofAT&.Ts proposed adcfirion to A.greeme:nt § 16.24 should not be adopted.

REASONS FOR DECISION:

It is reasonable that any disposition ofAmeritech's Structures where AT&T has attachments

should be subject to ATkTs attacbmeuts. However, consideration ofAT&T's attachments sh0U¥

not result in grauting AT&T a right offirst refusal to such Structures since there may be other

interests in these Structures beyond those ofAmeritech and AT&T.

ISSITE36

Should AT&T's proposed Supplier Quality Management System be adopted? Whether the

contract should include specific timetables for the deployment plan and an enforcement mechanism,

including penalty provisions for fail~ to meet time requireme:D~ or other -defici~cies in,

performance?

DECISION:

AT&T's Supplier Quality Management System deliDcated on Schedule 18.2 and Ieferred. to

in §§ 18.2 and 18.4 ofthe Agreement should be rejected. The implementation timetable proposed

by AT&T at § 18.2 ofme Agreement along with AT&1"s proposed penalty provisions delineated at

§ 18.5.2 should be adopted.. The additional penalties proposed by AT&T at § 18.5.3 afme

Agreement should be rejected.

REASONS FOR DECISION:

The Panel rejects AT&.1"s proposed Supplier Quality Management System as uunecessary ~t
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this time. Given the est2blishment ofStandards ofPerformance in each area ofinterconnectiou. as

discussed above. it is~eeessary3l1d poteDtiaDy costlyto prescribe further requirements in this k-ea.
I

The Panel, however~ is in agreement with AT&T that timetables for paformance should be speCified

and non-coropliance with these timetables should be addressed in the dispute resolution pr6cess_

adopted by this Panel in Schedule 28.3. As the· FCC has recognized at , 55 of its Ordet,-111
. '

incumbent LEe is required. to inake available its filciliiies and services for the purpose of direct

competition for its customers. There is no market incentive to perform as agreed upon bebause

AT&T has no other vendor possibilities. Absent a clear timetable for implementatio~it will be

L

difficult for AT&T to serve new markets on a broad basis. Specifying such an implementation
,.

deadfme is also in compliance with the requirements of§ 2S2(cX3) ofme Act where it is reqtUrea that

such infonnation be delineated.. The Panel is also ofthe beliefthat the potential for penalties will

provide an incentive to Ameritech to abide by the agreed upou timettatnes. The dispute resolution

process will review specific Situations iftime deadlines are not met.

l
The Panel. however, rejec;ts the payment ofpenalties to AT&:T for Ameritech DOn-compliance

with the FCC's rule regardiog pmvisioning ofelectronic interfaces by January l~ 1997 (47 C.F.R.. §
,
I

51.319(£)(2». In the Pmel's opinio~occmre:nces ofnon--complimce are more appropriately dm:cted
L

to the regulatory commission and/or courts as discussed at §§ 128-129 ofthe Fees Order. AT&Ts

pmposed contract language at § t8.5.3 is therefore rejected.

-ISSUE37
,

Whether AT&:T and Ameritech should be required to pnwide customer payDlCllt history

information to each other?
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DECISION:

AT&T mdAmeritech should not be required to provide customerpayment'informa~to
,

each other.

REASONS FOR DECISION:

AT&TspropO~§ 19.19 would require Amerirech and AT&T to make available through

a designated third-party credit bureau, customer payment history for each custOIDa' for local seMCI:.
,

The Pand finds that AT&T's proposed § 19.19 should not be adopted. since the Act does not TeqUite

Ameritech to provide the credit information AT&T requests. AT&T can clearly obtain this credit

information from other sources includiDg estabtisbed credit bureaus.

ISSUE 38

Wbed1er Amerirech's'or AT&Ts proposed Agreement § 2024(iv) couc:eming disclosure and'

use ofProprietary Information should be adopted?

DECISION:

AT&TsproposedAgreemcut § 20.2.4(iv) concerning disclosure aDd usage ofproprietary

infonnarion should be adopted.

REASONS FOR DECISION:

Section 20.2.4{iv) involves protection agaiust application of the proprietary information

provisions oftbe Agteematt where Amerirech or AT&T has received information from a third persOn

without knowledge that such third person was obligated to protect the confidentiality of this

information. Ameritech's proposed § 20.2.4{iv) provides that ifthe receiving pany has exercised

commercially reasonable efforts to determine wb.edter such third person had any obligation to protect
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the confideuriarttyoftheinfo~ then the § 20.2 provisions on disclosure and use ofproprietary

iafurmation do not apply. AT&Tsproposed § 20.2.4(iv) provides th3t ifthe receiving party haS no

reasonable baSs on which to inquire whether or not such information was subject to a coniidenti&Jiry
,

agreement at the time such infurmation was required then § 20.2 provisions do not apply. The Panel

finds ATkTs proposed § 20.2.4(iv) is more reasonable since it addresses whether there is :my duty

in the first place for a receiving party to inquire whether the infurmation obtained from a third party

was proprietary in nature. Allleritech·s proposed § 20.2.4(iv). on the other hand. requires specmc

action. namely to exercise coam:tercially reasonable efforts to determine whether the third person had

any obligation to protect the confidentiality ofthe information.

ISSUE3?

r

Whether a three- or five-year tenn should be included in the Agreement approved by the

Commission? Whether the ColIUIlission or the Dispure Resolution Process should be invo~ to

resolve disputes regarding a future contract?

DECISION:
I

The Panel finds that the Agreement should be for a tbree-year term. .The Panel fiuther finds

that disputes regarding the terms of a fimite agreement should be brought to this Coannkliioll.

Therefore, the Panel finds that Ameritech'sproposed Agreemeut language in §§ 21.1 ad 21.2 *ould

be adopted.

REASONS FOR DECISION:

As Ameritccb has proposed,. a three-year term. at least to this initial contraet, is betterisuited
..

to the volatility of the local exchmge marketplace. In addition, Ameritech's propo~ cOntract
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